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In contradistinction to the savage cruelty of former time, belligerents gradually adopted
the view that the realization of the purpose of war was in no way hampered by
consideration shown to the wounded, to prisoners and to private individuals who do not
take part in the fighting *°
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Convention 1V, as the preamble expressly states, does not aim at giving a complete code
of the laws of war on land. Cases outside its scope still remain the subject of customary
rules and usages. Moreover as repeatedly affirmed by various war crimes tribunals after
the Second World War, most of its provisions were declaratory of existing customary
International Law.”’
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When the First War came, this Convention had not been ratified by all the belligerents,
and its binding force was controversial.>?
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The effectiveness of some of the Hague Conventions concluded before the First World
War seemed to have been considerably impaired by the incorporation of a so-called
general participation clause, which provided that the Convention shall be binding only if
all the belligerents are parties to it. The effect of the clause was in strict law, to deprive
some of the Conventions of their binding force either from the beginning of the War or in
the course of it as soon as a non-signatory State, however insignificant, joined the ranks
of the beIIigerents.54
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The Rules of land warfare expressed in the Convention undoubtedly represented an
advance over existing International Law at the time of their adoption. . . But by 1939
these rules laid down in the Convention were recognized by all civilized nations and were
regarded as being declaratory of the law and customs of war. 57
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During the First World War the Hague Convention was not, or may not have been, in
strict law binding, since not all the belligerents were parties to it. %8
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If States agree on holding something as custom, what basis is there to deny it such even
if were not accompanied by long-standing and consistent practice? In respect of custom
we can witness a marked de-emphasis on the requirements of duration.®®

197 DIV DT IPYT TN TN NTIND AN NYD 11 M IV 1910 0 v imwna vynn Kaskenniemi
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If one act may create custom, then to speak of any requirement of duration is
superfluous. The element of time. . . loses its normative nature and becomes a
description of one class of customary norms. It is true, of course, that the doctrine of
instant custom has not secured full acceptance. But the objections relate more to its
classification as custom than to its character as law. It seems difficult to deny the status
of law from a consensus, even if not accompanied by punitive acts which States agree to
hold binding. °’
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At issue in the balancing of stability and change are not so much views about the
significance of time as different conception of what is suitable in certain circumstances
and what is not. In other words, we cannot reach justice through the use of some legally
formulated temporal metaphor. We must know justice before we can give conflicting
formal and temporal criteria definite priority. 62
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If a writer were to contend that it is difficult to say whether the Geneva Convention has
passed into customary international law, presumably a nation would actually have to
engage in genocide and then desist after a few hundred or a few thousand people have
been massacred in order to substantiate the antigenocide rule. 67
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The problem of the time needed to give rise to a rule of customary law has arisen
particularly in the context of the continental shelf. In the Abu Dhabi case in 1951 the
arbitrator held that the doctrine of the continental shelf had not yet become a rule of
customary law, but he based his decision on the inconsistency of practice and not on its
novelty. Atthe Geneva Conference in 1985 Greece said that a period of ten years was
too short to establish the doctrine, but Israel disagreed, and so by implication did the
other nineteen States, which considered that the doctrine had already become a rule of
customary law.*®
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In 1949, the Fourth [Geneva] Convention was innovative...Admittedly, when analyzed on
a clause-by-clause basis, some of the stipulation of the Convention may perhaps be
viewed as declaratory especially when they are in conformity with court decisions
delivered in post- Second World War trials of war criminals. In some instances, a
subparagraph or a segment of a given article may qualify as declaratory, whereas other
sections of the same clause are not.”
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Nevertheless, the Occupying Power may undertake total or partial evacuation of a given
area if the security of the population or imperative military reasons so demand. . .
Persons thus evacuated shall be transferred back to their homes as soon as hostilities in
the area in question have ceased.
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In this case it is enough that circumstances within the knowledge of those charged with
the responsibility for maintaining the national defense afforded a rational basis for the
decision which they made. Whether we would have made it is irrelevant. "
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Today is the first time. . . that we have sustained a substantial restriction of the personal
liberty of citizens of the United States based upon the accident of race or ancestry. . .
The curfew order. . . bears a melancholy resemblance to the treatment accorded to
members of the Jewish race in Germany and in other parts of Europe. "'
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In voting for affirmance of the judgment | do not wish to be understood as intimating that
the military authorities in time of war are subject to no restraints whatsoever, or that they
are free to impose any restrictions they may choose on the rights and liberties of
individual citizens or groups of citizens in those places which may be designated as
military areas.""®
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That duty exists in time of war as well as in time of peace, and in its performance we
must not forget that few indeed have been the invasions upon essential liberties which
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have not been accompanied by pleas of urgent necessity advanced in good faith by

responsible men.'?°
[.7w75 -5 NWITIN]
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The officer of course must have wide discretion. . . But it does not follow that there may
not be bounds beyond which he cannot go and, if he oversteps them, that the courts may
not have power to protect the civilian citizen."’
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ZKorematsu v. U. S. .2
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This exclusion of all persons of Japanese. . . from the Pacific Coast on plea of military
necessity ought not to be approved. Such exclusion goes over the very brink of
constitutional power and fallsinto the ugly abyss of racism.'?
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It is essential that there be definite limits to military discretion. Individuals must not be left
impoverished of their constitutional rights on a plea of military necessity that has neither
substance nor support...The military claim must subject itself to the judicial process of

having its reasonableness determined and its conflicts with other interests reconciled.'*
[.7w 1D 5w nWXTNN]
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Justification...is sought upon questionable racial and sociological grounds not ordinarily
within the realm of expert military judgment, supplemented by certain semi-military
conclusions drawn from unwarranted use of circumstantial evidence.'*
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General Dewitt's report. . . makes it entirely clear. . . that an Assembly Center was a
euphemism for a prison.128
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Few episodes in American history have been as widely condemned as the wartime
expulsion from the West Coast of the entire Japanese American population. Few
decisions of the Supreme Court have been denounced as widely and for so long as
those in the internment cases. The court's eager deference to the military... earned the
enduring scorn of legal scholars."
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It is now conceded by almost everyone that the internment of Japanese Americans
during World War Il was simPIy a tragic mistake for which American society as a whole
must accept responsibility.13
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The Court upheld the constitutionality of the military order at issue in both Hirabayashi
and Korematsu on findings of facts by General Dewitt. The facts upon which the Court
relied, however, were not fact at all. Composed of half- truths and outright lies, the facts
presented to the Court resulted from a deliberate and knowing attempt by the highest
military and civilian officials in the United States government to destroy, suppress and
withhold credible evidence that no such threat from Japanese Americans as posited by
Dewitt ever existed; In place of such evidence, these officials factual record composed of
other evidence, some of which had been discredited as early as January 1942, and
argued that the military orders leading to the incareration of the Japanese American
people were justified by such fabrications.".
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We cannot make the problem go away simply by refusing to hear the case..."®®

7 Commonwealth of Massachusetts v. Laird 4

SV NNVPRPIN NORYY ONYPN DNY VINYD KD 2110 NOONNN DXVNY DY DI IMNDN NY LIVYNI D)
NN MNYO LOVYNN-N NN 2NY NYIIND OT) DOVNY NYITY VIVNPN-NYTD 199NYN DY, ONIVM NHPNIN
;07 ,Harlan -y Stewart ,»7ann o»mw oway Nn-mwa ,Douglas vown .(X9n 10902 Ponn

The question of an unconstitutional war is neither academic nor political. This case has
raised the question in an adversary setting. It should be settled here and now."®

*Chandler v. Director of Public Prosecution .5
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;P27
In a case like the present, it may be presumed that it is contrary to the interests of the
Crown to have one of its airfields immobilized, just as it may be presumed that it is
contrary to the interests of an industrialist to have his factory immobilized. The thing
speaks for itself as the Attorney-General submitted. But the presumption is not
irrebuttable Men can exaggerate the extent of their interests and so can the Crown The
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servants of the Crown, like other men animated by the highest motives, are capable of
formulating a policy ad hoc so as to prevent the citizen from doing something that the
Crown does not want him to do. It is the duty of the Courts to be as alert now as they

have always been to prevent abuse of the prerogative."
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Hard look review is particularly necessary because the Executive Branch's impermissible
foreign policy bias ordinarily is unexpressed. Such review may serve to eliminate subtle,
though improper, political influence on asylum determinations. The judiciary as a
constitutional matter must check the unstated political excesses of the Executive
Brar11é:7h... Put simply, if the Courts do not act it seems unlikely that any other institution...
will.
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The Occupying Power shall not deport or transfer parts of its own civilian population into
the territory it occupies.[.'¥ /5 ->5¢ MW TNN)
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1200, TMINDIAN DNPN DYV NINND DY TPININ, DITRN D8N DY NNYINA

This clause... is intended to prevent a practice adopted during the Second World War by
certain Powers, which transferred portions of their own population to occupied territory
for political and racial reasons or in order, as they claimed, to colonize those
territories.'™
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A prohibition intended to cover cases of the occupant bringing in its nationals for the
purpose of displacing the occupied ’(erritory.175
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Protected Persons who are in occupied territory shall not be deprived, in any case or in
any manner whatsoever, of the benefits of the present Convention by any change
introduced, as the result of the occupation of a territory, into the institutions or
government of the said territory... Nor by any annexation by the latter of the whole or
part of the occupied territory.
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:NIN J9Y .9IND D¥WNN DXAVINT DNIN DY NNNN OODOY ,WITYPY 11521 PPN dnda

It will be well to note that the reference to annexation in this Article cannot be considered
as implying recognition of the manner of acquiring sovereignty. The preliminary work on
the subject confirms this. In order to bring out more clearly the unlawful of annexation in
wartime, the government experts of 1947 proposed adding the adjective alleged before
the word annexation. Several delegates... went as far as to propose cutting out the
reference to a hypothetical annexation in this Article. The Conference eventually decided
to keep it because they... felt it was wiser to mention such a situation in the text of the
Article, in order to be better armed to meet it.

A fundamental principle emerges from the foregoing considerations; an Occupying
Power continues to be bound to apply the Convention as a whole even when, in
disregard of the rule of international law, it claims during a conflict to have annexed all or
part of an occupied terri’tory.177
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